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Court of Appeals of the District of Columbia 


No. 4481. 

Luther C. Poole, Ancillary Admr., D. B. N., Appellant, 

vs. 

John A. Garrett et al. 


1 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Administration No. 30515. 

In re Estate of Mertena Lee Poole, Deceased. 

Petition for Rule to Show Cause. 

To the Honorable Justice holding said Court, the petition 
of Luther C. Poole respectfully shows: 

1. That on or about the 13th day of April, 1923, John A. 
Garrett, who was then a resident of Montgomery County, 
State of Maryland, was duly appointed ancillary adminis¬ 
trator of the above-named estate, and qualified as such by 
filing an undertaking, wherein the Columbia Casualty Com¬ 
pany was surety, which was executed on the 16th dav of 
April, 1923. 

2. That subsequent to his qualification as ancillary ad¬ 
ministrator, the said John A. Garrett obtained from the 
Second National Bank of this City, by virtue of his au¬ 
thority as ancillary administrator, the sum of One Thou¬ 
sand One Hundred and Seventy-eight Dollars and Ninety 
Cents ($1,178.90), being deposited in cash to the credit of 
Mertena Lee Poole, said amount being withdrawn on or 
about the 27th day of April, 1923, and in or about said date, 
the said John A. Garrett also obtained from the said bank 
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a note made by Lillian M. Wagner, payable to the order of 
Mrs. M. L. Poole, in the sum of Three Thousand ($3,000) 
Dollars, which said note was secured by a deed of trust 
upon real estate, and on or about the 20th day of August, 
1923, the said Garrett obtained from the same bank a note 
made by Mary and Nelson Whitlock, payable to the order of 
the decedent, in the sum of Three Thousand ($3,000) Dol¬ 
lars, which said note was also secured upon real estate, and 
the said Garrett also collected several installments of inter¬ 
est upon said notes, amounting to Five Hundred and 
2 Eighty-five ($585.00) Dollars. 

3. That subsequent to the obtaining of said cash 

money and notes as aforesaid, and prior to the time of 

filing an alleged final account as ancillary administrator by 

the said Garrett, which will hereinafter be referred to, he 

converted the said cash money to his own use, and disposed 

of both of said notes, and converted the proceeds thereof to 

his own use, and petitioner is advised and believes that he 

never transferred said funds from himself as ancillary ad- 

• 

ministrator to himself as administrator of the above estate, 
he having been duly appointed administrator of said estate 
by the Orphan’s Court of Montgomery County, Maryland, 
prior to his appointment as ancillary administrator in this 
Court, as will appear by his original petition for ancillary 
letters of administration filed herein. 

4. That on the 26th day of February, 1925, the said John 
A. Garrett filed a final account in this cause, charging him¬ 
self with collection of Seven Thousand Seven Hundred and 
Sixty-three Dollars and Ninety Cents ($7,763.90), funds be¬ 
longing to said estate, and stated that all claims and ex¬ 
penses had been filed in the Orphan’s Court of Montgomery 
County, Maryland, to prevent duplication; that subsequent 
to the filing of said alleged final account, the said John A. 
Garrett voluntarily tendered his resignation as ancillary 
administrator of said estate, and petitioner was subse¬ 
quently duly appointed as ancillary administrator de bonis 
non, and thereafter filed a petition herein alleging that the 
said alleged final account was false and fraudulent, and that 
the said John A. Garrett had misappropriated the entire 
amount of the funds belonging to this estate, upon which 
representation, the said alleged final account was ordered 
vacated and set aside by this Honorable Court. 
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5. Petitioner now alleges that the said John A. Garrett, 
as ancillary administrator, has failed and refused to dis¬ 
burse any portion of the funds whatever, collected by him 
as such, to any of the persons lawfully entitled thereto, 
or to the petitioner as ancillary administrator de 

3 bonis non, and petitioner alleges that the said John 
A. Garrett has pleaded guilty to several charges of 

forgery and embezzlement, and is now serving a term in 
the Maryland State Penitentiary; that he has misappro¬ 
priated the entire amount which was collected by him as 
ancillary administrator aforesaid, and petitioner is advised 
and believes that he is unable to pay or turn over to peti¬ 
tioner any of the assets so collected by him; and the peti¬ 
tioner alleges that the estate has been damaged in the 
amount of Seven Thousand Seven Hundred and Sixty-three 
Dollars and Ninety-Cents ($7,763.90). 

Wherefore, the premises considered, petitioner prays: 

1. That a rule issue against John A. Garrett, ancillary 
administrator, and the Columbia Casualty Company, surety 
on the undertaking furnished herein, requiring them, and 
each of them to appear herein and show cause why the said 
John A. Garrett as ancillary administrator should not pay 
and turn over to the petitioner the assets collected by him 
as such, and should he fail to do so, why the undertaking 
tiled in this cause should not be declared forfeited, and a de¬ 
cree be entered against the Columbia Casualty Company, 
surety thereon for the damages and losses suffered by the 
above-named estate. 

2. And for such other and further relief as to the Court 
may seem proper and the nature of the case mav require. 

LUTHER C.‘ POOLE. 

LEON PRETZFELDER, 

ALBERT M. BOUIC, 

Attorneys for Petitioner. 

4 District of Columbia, ss: 

I do solmenly swear that I have read the foregoing peti 
tion by me subscribed, and know the contents thereof; that 
the matters and things therein stated upon my own per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief, I believe to be true. 

LUTHER C. POOLE. 
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Subscribed and sworn to before me this 5th day of De 
cember, A. D. 1925. 

[notarial seal.] MARGUERITE G. DAVIS, 

Notary Public, D. C. 

(Endorsement: Petition for Rule to Show Cause. Filed 
Dec. 7,1925. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

5 Answer of Columbia Casualty Company. 

Now comes the Columbia Casualty Company and for an¬ 
swer to the Rule issued herein on December 8th, 1925, and 
to the Petition of Luther C. Poole, ancillary administrator 
d. b. n. respectfully shows unto the Court as follows: 

1. This respondent admits that on or about April 13th, 
1923, John A. Garrett, who was then a resident of Mont¬ 
gomery County, State of Maryland, was duly appointed an¬ 
cillary administrator of the above estate, and qualified as 
such by filing an undertaking, wherein the Columbia Cas¬ 
ualty Company, this respondent, was surety, and that such 
undertaking was executed on April 16th, 1923, in the 
penalty of $6,000. 

2. This respondent has been informed by officials of the 
Second National Bank that on or about April 27,1923, John 
A. Garrett obtained from said Bank, in the District of Co¬ 
lumbia, $1,178.90, which had been deposited there to the 
credit of Mertena Lee Poole; on the same day, obtained 
from said Bank the $3,000 note of Lillian M. Wagner men¬ 
tioned in the Petition, and on August 30, 1923, obtained 
from said Bank the $3,000 note of Mary and Nelson Whit¬ 
lock mentioned in said Petition, and respondent, therefore, 
admits such facts to be true. Respondent also admits that 
before said Garrett obtained said cash and notes, he ex¬ 
hibited to said Bank a copy of the ancillary letters of ad¬ 
ministration issued to him herein, but respondent is unable 
to admit or deny that he obtained such cash and notes by 
virtue of such letters and calls for strict proof thereof. Re¬ 
spondent is without information or knowledge as to the al¬ 
leged collection by Garrett of $585 interest on said notes 

and calls for strict proof thereof. 

6 3. This respondent has not sufficient information 
to enable it to admit or deny that said Garrett con- 
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verted said cash and the proceeds of said notes to his own 
use at the time alleged in the third paragraph of said Peti¬ 
tion, or at any time, but calls for strict proof thereof. Re¬ 
spondent admits that said John A. Garrett had been ap¬ 
pointed administrator of the estate of Mertena Lee Poole by 
the Orphan’s Court of Montgomery County, Maryland, 
prior to his appointment as ancillary administrator herein, 
and as such domiciliary administrator gave bond, in the 
penalty of $5,000, with the Fidelity & Deposit Company of 
Maryland, as surety thereon, but respondent denies the al¬ 
legation of the Petition that said Garrett never transferred 
said funds from himself as ancillary administrator to him- 
self as domiciliary administrator in Maryland and on the 
contrary respondent says that said cash, $1,178.90, was paid 
by a cashier’s check of said Second National Bank, dated 
April 27, 1923, payable to the order of “John A. Garrett, 
administrator of Mrs. Mertina L. Poole,’’ and not payable 
to said Garrett’s order as “ancillary administrator,” that 
such check was endorsed by said Garrett as “administrator 
of Mrs. Mertina L. Poole” and deposited by him with the 
Farmer’s Bank and Trust Company, Rockville, Maryland, 
to the credit of said John A. Garrett, Attorney, and said 
cash was actually transferred by said Garrett to himself as 
domiciliary administrator in Maryland. Respondent fur¬ 
ther says that immediately after obtaining possession of 
said notes for $3,000 each in April and August, 1923, 
7 said Garrett transmitted same to himself in Mont¬ 
gomery County, Maryland, and there held them as 
domiciliary administrator until July, 1924, when he sold 
said notes in Rockville, Maryland, to Clarence A. O’Brien, 
through Roland C. Booth, a broker, for $5,400, represented 
by $3,500 cash paid to said Garrett in Maryland and a check 
of said Clarence A. O’Brien, dated July 19, 1924, payable to 
the order of “John A. Garrett, Administrator” and en¬ 
dorsed in like manner by said payee; that at the time of the 
sale of said notes in July, 1924, in Maryland, Garrett fur¬ 
nished said purchaser’s agent with a paper writing pur¬ 
porting to be a copy of an order of the Orphan’s Court of 
Montgomery County, Maryland, authorizing said Garrett 
as administrator to make such sale; that said Garrett was 
then and there acting as domiciliary administrator and not 
as ancillary administrator, and if he afterwards converted 



6 L. C. POOLE, ETC., VS. J. A. GARRETT ET AL. 

said cash and the proceeds of said notes to his own use, he 
did so as domiciliary administrator, and not as ancillary ad¬ 
ministrator. 

4. Respondent admits that said Garrett filed a final ac¬ 
count herein on or about February 26, 1925, charging him¬ 
self with the collection of $7,763.90, and stating that all 
claims had been filed in the Orphan’s Court of Montgmery 
County, Maryland, to avoid duplication, said account fur¬ 
ther stating that said Garrett had paid over said sum of $7,- 
763.90, which included said $1,178.90, said notes and certain 
interest thereon, to “John A. Garrett, Domicile Adminis 
trator of the Orphan's Court of Montgomery County.” 
Respondent admits that subsequently said John A. Garrett 
tendered his resignation as ancillary administrator and 
that Luther C. Poole was appointed ancillary administrator 
d. b. n. and filed a petition alleging that said final account of 
John A. Garrett was false and fraudulent and alleging that 

said Garrett had misappropriated the entire amount 
8 of funds belonging to this estate, upon which repre¬ 
sentation said final account was ordered vacated and 
set aside by this Honorable Court, but respondent says 
that such action was taken ex parte and without notice 
to this respondent, and this respondent believes and re¬ 
spectfully submits that the statement made in said final 
account that all assets of said estate were paid over by 

said ancillary 7 administrator to said domiciliary 7 adminis- 
* • 

trator in Maryland, is true; that upon approval of said final 
account, this respondent, as surety, was discharged, and the 
Court was without jurisdiction to vacate such order of ap¬ 
proval and revive respondent’s liability, without notice to 
respondent. 

5. Respondent, upon information and belief, admits that 
said John A. Garrett has pleaded guilty to several charges 
of forgery and embezzlement and is now serving a term in 
the Maryland State Penitentiary, but respondent defies 
that said John A. Garrett, as ancillary administrator, has 
failed and refused to disburse any portion of the funds 
whatever, collected by him as such, to any of the persons 
lawfully entitled thereto, but on the contrary says that said 
John A. Garrett did pay over and properly accounted for 
said funds and assets to John A. Garrett as comiciliary ad¬ 
ministrator of saie estate in Maryland, and that such domi- 
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ciliary administrator was at that time the person lawfully 
entitled to receive said assets. Respondent has not suffi¬ 
cient knowledge to enable it either to admit or deny that 
said Garrett misappropriated funds of said estate and that 
petitioner has been damaged in the sum of $7,763.90, but 
calls for strict proof thereof, and respondent denies that 
said Garrett, as ancillary administrator, misappropriated 
any funds or assets of said estate. 

6. Further answering said petition, respondent says 
9 that if petitioner proves by competent evidence that 
said Garrett has misappropriated funds of said 
estate, petitioner’s remedy, if any, is against said Garrett 
and against the Fidelity & Deposit Company of Maryland, 
surety on the bond given by said Garrett as administrator 
appointed by the Orphan’s Court of Montgomery County, 
Maryland; that if said Garrett misappropriated any assets 
of said estate, he did so as domiciliary administrator after 
receiving such assets in that capacity, and petitioner is not 
entitled to recover any amount whatever from this respond¬ 
ent, as surety on his bond as ancillary amdinistrator. 

Wherefore, this respondent prays that the Rule issued 
herein on December 8, 1925, be dissolved and that this re¬ 
spondent be hence dismissed with its costs in this behalf 
incurred. 

COLUMBIA CASUALTY COMPANY, 
By WM. C. HAMMETT, 

Its Attorney in Fact. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing an¬ 
swer by me subscribed as attorney in fact of the Columbia 
Casualty Company and I know the contents thereof; that 
the facts therein stated of my personal knowledge are true 
and those stated upon information and belief I believe to 
be true. 


WM. C. HAMMETT. 
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Subscribed and sworn to before me this 15th day of De¬ 
cember, 1925. 

[notarial seal.] R. L. MARCLEY, 

Notary Public, D. C. 

G. BOWDOIN CRAIGHILL, 

CHAS. B. TEBBS, 

* Attorneys for Columbia Casualty 

Company, Respondent. 

(Endorsement: Answer of Columbia Casualty Company. 
Filed Dec. 18, 1925. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

Service of a copy of foregoing answer acknowledged this 
15th day of December. 

LEON PRETZFELDER. 

10 Decree. 

This cause came on to be further heard at this term; and 
thereupon, upon consideration thereof, it is this 9th day 
of March, 1926, adjudged, ordered and decreed that the 
petition of Luther C. Poole, ancillary administrator d. b. n. 
of above estate, filed herein on December 8th, 1925, be and 
the same is hereby dismissed, and the rule issued thereon 
against John A. Garrett, former ancillary administrator, 
and Columbia Casualty Company, surety on the undertak¬ 
ing furnished by him, be and the same is hereby discharged 
with costs to respondent. 

WALTER I. McCOY, 

Chief Justice. 


No objection as to form. 

LEON PRETZFELDER. 

From the above decree the petitioner notes an appeal in 
open court, and the petitioner may deposit Fifty Dollars to 
secure costs or furnish a bond in the penalty of One Hun¬ 
dred Dollars. 

WALTER I. McCOY, 

Chief Justice . 

(Endorsement: Decree. Filed Mar. 9, 1926. James Tan¬ 
ner, Register of Wills, D. C., Clerk of Probate Court.) 
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Memorandum. 


1926. 

April 1. Undertaking on Appeal of Luther C. Poole, An¬ 
cillary Administrator d. b. n. ($100) approved 
and filed. 

12 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Administration No. 30515. 

In re Estate of Mertena Lee Poole, Deceased. 

Statement of Evidence. 

Be it remembered that the above entitled cause came on 
for hearing on the 8th day of March, 1926, before the Hon¬ 
orable Walter I. McCoy, Chief Justice of the Supreme 
Court of the District of Columbia, holding an Equity Court, 
there being present the counsel for the petitioner and the 
respondent. 

Whereupon the petitioner, to maintain the issue made by 
the pleadings, introduced in evidence the following agreed 
statement of facts as stipulated by and between counsel: 

It is stipulated and agreed by and between Leon Pretz- 
felder, Attorney for Luther C. Poole, ancillary adminis¬ 
trator d. b. n. of the estate of Mertena Lee Poole, and G. 
Bowdoin Craighill, Attorney for the Columbia Casualty 
Company, surety on the undertaking furnished by John A. 
Garrett, former ancillary administrator of the said estate, 
that the facts hereinafter set forth are admitted by each of 
them, and they hereby waive the formality of requiring 
proof of such facts, reserving the right to take testimony on 
certain other facts as hereinafter set forth. 

1. That Mertena Lee Poole, deceased, was formerly a 
resident of the District of Columbia, but married one, 
Anthony Boyd Poole, a resident of Montgomery County, 
Maryland, on or about the 20th day of September, 1921, 
from which time to the- date of her death, she was a resi¬ 
dent of Montgomery County. 


2—4481a 


10 


L. C. POOLE, ETC., VS. J. A. GARRETT ET AL. 


2. That Mertena Lee Poole departed this life on the 28th 
day of March, 1923, in Montgomery County, Maryland, and 
on the 10th day of April, 1923, John A. Garrett, an attorney 
at law, residing in Maryland and practicing at Rockville, 

Montgomery County, Maryland, was appointed ad- 
13 ministrator of her estate by the Orphan’s Court of 

Montgomery County, and furnished bond as such in 
the penalty of Five Thousand ($5,000) Dollars, with the 
Fidelity & Deposit Company of Maryland, as surety 
thereon. 

3. That the decedent was the owner of one parcel of real 
estate in the District of Columbia, and had money on de¬ 
posit in banks in said District, and was the owner of two 
notes for the sum of Three Thousand ($3,000) Dollars each, 
secured by deeds of trust on real estate in said District, 
which were left at the Second National Bank, Washington, 
D. C., for collection; that on the 12th day of April, 1923, the 
said John A. Garrett tiled a petition in the Supreme Court 
of the District of Columbia, for his appointment as ancil¬ 
lary administrator of said estate, and ancillary letters of 
administration were in due course issued to him, he having 
qualified by furnishing an undertaking in the penalty of 
Six Thousand ($6,000) Dollars, on which the Columbia 
Casualty Company is surety. 

4. That on the 27th day of April, 1923, the said Garrett 
filed with the Second National Bank an exemplified copy of 
his ancillary letters of administration, and obtained from 
said bank the sum of Eleven Hundred and Seventv-eight 
Dollars and Ninety Cents ($1,178.90), deposited to the 
credit of the decedent, which was paid to him by cashier’s 
check, the original, or a true copy of which is filed with this 
statement; that on the same day the said Garrett also ob¬ 
tained from the said bank a note made by Lillian M. Wag¬ 
ner, payable to the order of Mrs. M. L. Poole, in the sum of 
Three Thousand ($3,000) Dollars, which said note was se¬ 
cured by a deed of trust upon real estate situated in the Dis¬ 
trict of Columbia : that the following notation appears upon 
the envelope which contained said Wagner note: 

4 * Received of Second National Bank, one $3,000 note of 
Lillian M. Wagner, payable to Mrs. M. L. Poole, April 27, 
1923. Signed John A. Garrett, Admr.” 
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and the said Garrett lias testified that according to his recol¬ 
lection she obtained from the same bank, on the same day, 
being April 27, 1923, a note made by Mary and Nelson 
Whitlock, payable to the order of the decedent, in the sum 
of Three Thousand ($3,000) Dollars, which said note was 
also secured upon real estate situated in the District 
14 of Columbia; it is stipulated that the envelope which 
contained the Whitlock note cannot be located at the 
Bank, and that the card containing a record of said note is 
stamped “Returned August 20,” but for the purposes of 
this case, it is immaterial on which date the Whitlock note 
was obtained by the said Garrett. 

5. Said cashier’s check of the Second National Bank was 
deposited by Garrett to the credit of John A. Garrett, At¬ 
torney, with the Farmers Bank & Trust Company at Rock¬ 
ville, Maryland, and said two notes for $3,000 each were de¬ 
posited by said Garrett in his safe deposit box in said Bank 
at Rockville, Maryland. 

6. On February 27th, 1925, the said John A. Garrett filed 
a first and final account as ancillary administrator in this 
cause, charging himself with the following: 

Cash in Second National Bank, Washington, 

D. C.$1,178 90 

Cash received from sale of note of Nelson Whit¬ 
lock and Mary Whitlock dated August 21, 

1922, payable to the order of decedent three 
years after date, with interest at 7% secured 


by deed of trust on real estate. 3,000.00 

Cash received from sale of note of Lillian M. 

Wagner, dated October 9, 1922, payable three 
years after date, 6% interest, secured by deed 

of trust on real estate. 3,000.00 

Cash collected as interest on Whitlock note to 

August, 1924. 315.00 

Cash collected as interest on Wagner note to 
October 9, 1924. 270.00 


Total ,, , ; .,. .$7,763.90 









12 L. C. POOLE, ETC., VS. J. A. GARRETT ET AL. 

and claiming credits as follows: 

“By account of cash paid over to John A. Gar¬ 
rett Domicile Administrator of the Orphans’ 

Court of Montgomery County, with which the 
administrator charged himself in the Or¬ 
phans’ Court for Montgomery County.$7,763.90’’ 

15 “The cost of the bond for the Ancillary Admin¬ 
istrator and the fees paid to the Register of Wills 
of the District of Columbia together with all other claims 
have been tiled in the Orphans’ Court of Montgomery 
County and have been paid and charged in the account of 
Domicile Administrator to avoid duplication.” 

and on March 2nd, 1925, said account was approved and 
passed by the Court. 

7. On May 22, 1925, said John A. Garrett resigned as ad¬ 
ministrator of this estate in Maryland, and on May 27,1925, 
Luther C. Poole was appointed administrator d. b. n. by the 
Orphans’ Court of Montgomery County, Maryland. 

8. On July 20, 1925, Luther C. Poole and other bene¬ 
ficiaries of the estate filed a petition praying that this Court 
vacate its order approving the said final account of John A. 
Garrett as ancillary administrator on the ground that such 
account was false and fraudulent. On July 21, 1925, a 
formal resignation of John A. Garrett as ancillary adminis¬ 
trator was filed in this cause and on the same date Mr. Jus¬ 
tice Stafford signed a decree herein reading as follows: 

“Upon consideration of the petition of Anthony Boyd 
Poole, Luther C. Poole and Catherine Lee Barker, and it 
appearng to the satisfaction of the Court that the final ac¬ 
count tiled herein on the 26th day of February, 1925, by 
John A. Garrett as Ancillary Administrator in the above- 
entitled administration cause was false and fraudulent, it is, 
by the Court, this 21st day of July, 1925, 

Adjudged, ordered and decreed that the said final account 
of John A. Garrett as ancillarv administrator of Mertena 
Lee Poole, deceased, filed herein on the 26th day of Febru¬ 
ary, 1925, be and the same hereby is set aside and vacated.” 

On July 21, 1925, Mr. Justice Stafford also signed an order 
appointing Luther C. Poole ancillary administrator d. b. n. 
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in this cause, but both of said orders of July 21, 1925, 
16 were entered without notice to the Columbia Cas¬ 
ualty Co. 

9. On December 8, 1925, Luther C. Poole, ancillary ad¬ 
ministrator d. b. n. proceeding under Section- 479 and 
479-a of the District of Columbia Code, filed a petition pray¬ 
ing for the issuance of a rule against John A. Garrett and 
Columbia Casualty Company requiring them to show cause 
why the undertaking should not be declared forfeited and a 
decree entered against the Columbia Casualty Company for 
the alleged damages and losses suffered by the estate. 
Such a rule was issued and the Columbia Casualty Com¬ 
pany has filed an answer thereto. 

10. It is stipulated that the attached list of indictments 
are shown by the records of the Circuit Court for Mont¬ 
gomery County, Maryland, to have been returned against 
John A. Garrett for embezzlement, the said Garrett having 
pleaded guilty to several of them, and is now serving a 
term in the Maryland State Penitentiarv. 

Counsel for the Columbia Casualty Company hereby 
waives the necessity of formally proving the indictments, 
but reserves the right to object to their admissibility, and 
to the admissibility of the other facts stated in this para¬ 
graph No. 10. 

11. The foregoing constitutes all of the facts upon which 
counsel for said Luther C. Poole and counsel for the Co¬ 
lumbia Casualty Company can agree, and both parties re¬ 
serve the right to offer further testimony as to any addi¬ 
tional facts which may be pertinent to the issues herein, 
and such counsel also stipulate and agree that any and all 
records and papers filed in this cause may be submitted by 
either party to the Court for consideration in determining 
the issues herein. 

(Signed) LEON PRETZFELDER, 

Attorney for Petitioner. 

(Signed) G. BOWDOIN CRAIGHILL, 

Attorney for Respondent. 
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and claiming credits as follows: 

“By account of cash paid over to John A. Gar¬ 
rett Domicile Administrator of the Orphans’ 

Court of Montgomery County, with which the 
administrator charged himself in the Or¬ 
phans’ Court for Montgomery County.$7,763.90” 

15 “The cost of the bond for the Ancillary Admin¬ 
istrator and the fees paid to the Register of Wills 
of the District of Columbia together with all other claims 
have been filed in the Orphans’ Court of Montgomery 
County and have been paid and charged in the account of 
Domicile Administrator to avoid duplication.” 

and on March 2nd, 1925, said account was approved and 
passed by the Court. 

7. On May 22, 1925, said John A. Garrett resigned as ad¬ 
ministrator of this estate in Maryland, and on May 27,1925, 
Luther C. Poole was appointed administrator d. b. n. by the 
Orphans’ Court of Montgomery County, Maryland. 

8. On July 20, 1925, Luther C. Poole and other bene¬ 
ficiaries of the estate filed a petition praying that this Court 
vacate its order approving the said final account of John A. 
Garrett as ancillary administrator on the ground that such 
account was false and fraudulent. On July 21, 1925, a 
formal resignation of John A. Garrett as ancillary adminis¬ 
trator was filed in this cause and on the same date Mr. Jus¬ 
tice Stafford signed a decree herein reading as follows: 

“Upon consideration of the petition of Anthony Boyd 
Poole, Luther C. Poole and Catherine Lee Barker, and it 
appearng to the satisfaction of the Court that the final ac¬ 
count filed herein on the 26th day of February, 1925, by 
John A. Garrett as Ancillary Administrator in the above- 
entitled administration cause was false and fraudulent, it is, 
by the Court, this 21st day of July, 1925, 

Adjudged, ordered and decreed that the said final account 
of John A. Garrett as ancillary administrator of Mertena 
Lee Poole, deceased, filed herein on the 26th day of Febru¬ 
ary, 1925, be and the same hereby is set aside and vacated.” 

On July 21,1925, Mr. Justice Stafford also signed an order 
appointing Luther C. Poole ancillary administrator d. b. n. 
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in this cause, but both of said orders of July 21, 1925, 
16 were entered without notice to the Columbia Cas¬ 
ualty Co. 

9. On December 8, 1925, Luther C. Poole, ancillary ad¬ 
ministrator d. b. n. proceeding under Section- 479 and 
479-a of the District of Columbia Code, filed a petition pray¬ 
ing for the issuance of a rule against John A. Garrett and 
Columbia Casualty Company requiring them to show cause 
why the undertaking should not be declared forfeited and a 
decree entered against the Columbia Casualty Company for 
the alleged damages and losses suffered by the estate. 
Such a rule was issued and the Columbia Casualty Com¬ 
pany has filed an answer thereto. 

10. It is stipulated that the attached list of indictments 
are shown by the records of the Circuit Court for Mont¬ 
gomery County, Maryland, to have been returned against 
John A. Garrett for embezzlement, the said Garrett having 
pleaded guilty to several of them, and is now serving a 
term in the Maryland State Penitentiary. 

Counsel for the Columbia Casualty Company hereby 
waives the necessity of formally proving the indictments, 
but reserves the right to object to their admissibility, and 
to the admissibility of the other facts stated in this para¬ 
graph No. 10. 

11. The foregoing constitutes all of the facts upon which 
counsel for said Luther C. Poole and counsel for the Co¬ 
lumbia Casualty Company can agree, and both parties re¬ 
serve the right to offer further testimony as to any addi¬ 
tional facts which may be pertinent to the issues herein, 
and such counsel also stipulate and agree that any and all 
records and papers filed in this cause may be submitted by 
either party to the Court for consideration in determining 
the issues herein. 

(Signed) LEON PRETZFELDER, 

Attorney for Petitioner. 

(Signed) G. BOWDOIN CRAIGHILL, 

Attorney for Respondent. 
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17 List of Indictments Attached to Statement of Facts. 

$4,000.00, January 31, 1921, Charles Herman Rabbitt. 
$79.50, June 19, 1924, Pilot Shoe Company. 

$833.33, December 6, 1921, Josephus Perrv. 

$315.97, March 7, 1924, William E. Connelly. 

$89.97, April 17,1924, Wm. Thomas Bowman. 

$1,500.00, March 4,1922, Ida J. Rabbitt. 

$1,500.00, September 29, 1919, Ida J. Rabbitt. 

$1,000.00, February 8, 1918, George R. Howes. 

$1,200.00, February 8, 1920, Samuel T. Case. 

$2,000.00, May 14, 1920, George R. Howes. 

$3,000.00, January 5, 1920, Ida J. Rabbitt. 

$244.00, December 17, 1924, George W. Schaeffer. 
$3,000.00, June 12,1920, Charles Herman Rabbitt. 
$2,000.00, February 8, 1918, George R. Howes. 

$1,500.00, July 5, 1918, Ida J. Rabbitt. 

$1,000.00, February 13, 1919, George R. Howes. 

$3,000.00, August id, 1920, Thomas M. Garrett. 

$1,700.00, April 9,1920, Charles A. and Samuel T. Case. 
$1,500.00, April 11, 1918, Samuel T. and Clias. A. Case. 
$1,500.00, March 3, 1918, Chas. A. and Samuel T. Case. 

$246.11, March 13, 1922, F. P. May Hardware Co. 
$1,500.00, May 24, 1920, Chas. A. and Samuel T. Case. 
$5,000.00, July 17, 1920, Lucien T. Walters. 

$1,200.00, May 31, 1921, Chas. Herman Rabbitt. 

$1,500.00, January 14,1920, Ida J. Rabbitt. 

The list of indictments attached to the agreed statement 
of facts was here offered in evidence on behalf of the peti¬ 
tioner, and to its admission the respondent, by its counsel 
objected, which objection was sustained by the Court, 
whereupon petitioner’s counsel stated that the purpose in 
offering the list of indictments was to show the insolvent 
condition of John A. Garrett, and his inability to 

18 meet his obligations, and the petitioner, by his coun¬ 
sel took exception to the ruling of the Court, which 

was by the Court allowed. 

The following is a description of the check which was 
attached to and filed with the agreed statement of facts. 

It was dated Washington, D. C., April 27, 1923, No. 
10,952, on the Second National Bank, payable to the order 
of John A. Garrett, Adm. Estate of Mrs. M. L. Poole in the 



L. C. POOLE, ETC., VS. J. A. GARRETT ET AL. 15 

sum of $1,178.90, and signed by W. W. Marlow, Cashier. 
Endorsements on the back of the check are as follows: 

John A. Garrett, Adm. Estate of M. L. Poole, John A. 
Garrett, Atty. Stamps of the Farmer’s Banking & Trust 
Co. of Rockville, Maryland, and the National Metropolitan 
Bank, Washington, D. C., also appear below the above 
mentioned endorsements, but same are not material. 

19 And the petitioner introduced in open Court depo¬ 
sitions of witnesses, consisting of the following testi¬ 
mony : 

John A. Garrett testified that he was employed as attor¬ 
ney to represent the estate of the late Mertena Poole, who 
died on March 28,1923, and he was appointed administrator 
of the estate on April 10, 1923, by the Orphans’ Court of 
Montgomery County and qualified by furnishing bond in the 
sum of Five Thousand ($5,000) Dollars on which the 
Fidelity & Deposit Co. of Maryland, was named as surety; 
that on the 12th day of April, 1923, he filed a petition in tiie 
Supreme Court of the District of Columbia for appointment 
as ancillary administrator of said estate, and shortly there¬ 
after was appointed, and furnished an undertaking in the 
penalty of Six Thousand ($6,000) Dollars on which the Co¬ 
lumbia Casualty Company was named as surety; that on 
April 27, 1923, he filed with the Second National Bank of 
Washington an exemplified copy of his ancillary letters of 
administration and obtained from that bank on the same 
day the sum of Eleven Hundred and Seventy-eight Dollars 
and Ninety Cents ($1,178.90), which had been deposited to 
the credit of the decedent, Mrs. Poole; that on the same day 

he obtained from the same bank a note made bv Lillian M. 

•> 

Wagner, payable to the order of Mrs. Poole, in the sum of 
Three Thousand ($3,000) Dollars, and although the bank 
records indicated that a note of Mary and Nelson Whitlock 
was returned on August 20th, it is his positive recollection 
that he also obtained the Whitlock note on the same day 
that he obtained the money and the Wagner note. That he 
filed an account on February 26th or 27th, 1925, showing 
collection of two items of interest, and he presumed that 
those amounts were correct, as he collected several install¬ 
ments of interest; that the money or check which he re¬ 
ceived from the Second National Bank was deposited in 
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his account at Rockville, which was carried in the name of 
John A. Garrett, attorney, which was the only account he 
had; that he was quite sure that he had never had an ac¬ 
count as John A. Garrett, administrator of the Poole 
estate; that he was unable to tell of the general disposition 
of the sum of Eleven Hundred and Seventy-eight Dollars 
and Ninety Cents ($1,178.90) “as, with very few exceptions, 
all money that ever came into my hands for any pur- 
20 poses whatsoever, including my own personal funds, 
collections, judgments, estates, were all deposited to 
my credit as attorney. In the 15 years that I practiced law 
there were probably half a dozen other occasions when I 
had accounts as trustee or treasurer, or executor or admin¬ 
istrator, but those were very few and far between. This 
money was all deposited to the credit of John A. Garrett, at¬ 
torney, and just what were the first checks drawn and how 
much I had on hand at the time, it would be impossible for 
me to tell because, in my business, I handled considerable 
money, not only of my own, but of other peoples, and it was 
all mixed together.” That on the day that the money was 
deposited there he may have had an overdraft, he may have 
had five or ten thousand dollars balance, or he may have 
had $100 balance on that day, and the next day he may have 
given checks for $50.00, $10.00 or $2,000; that it would be 
utterly impossible for him to tell, unless he had the bank 
book and stubs and the bank balance; that he does not think 
that any of this money was ever paid to any of the parties 
lawfully entitled to it as heirs or next of kin of Mrs. Poole; 
that he does not think he ever paid a cent to any of them; 
that he paid some costs in connection with the administra¬ 
tion, but no distribution was ever made by him to any one 
that he recalled; that this money came into his hands and 
was used or disposed of by him, and he never paid it to the 
people who are rightfully entitled to it; that the two notes 
totaled Six Thousand ($6,000) Dollars, were sold through 
Mr. Roland C. Booth, about the 16th or 17th of July, 1924, 
and the proceeds of the sale went into the same account and 
the same fund in the Farmers’ Bank & Trust Company, 
Montgomery County, Maryland, and the fund was disposed 
of by him; that all of the money and funds that came into 
his hands as administrator of that estate were deposited in 
that one account, and none of it was ever paid to any of the 
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heirs or next of kin by him that he could recall, and only 
such amounts were paid out by him were the necessary and 
incidental costs and expenses incident to the administration, 
which amounts he could not recall, but consisted of such 
items as deposits for costs in the different courts and 
the premiums on the respective bonds; that he received a 
notice from the Register of Wills in the District of Colum¬ 
bia about a year after his appointment in that court 
21 to file his account, and that lie received a good many 
notices from the Register of Wills and also from Mr. 
Pretzfelder; that these notices were not complied with in a 
great many instances because of the pressure of other busi¬ 
ness; that he knows very often that there was no ulterior rea¬ 
son as to why they were not complied with, because he thinks 
that during all of that year, and up until the time of the dis¬ 
posal of the notes he had sufficient money in hand to show that 
he had sufficient money to make distribution, and that he had 
custody of the notes; that he is sure there was no ulterior 
reason for the most part of the time; that after he had dis¬ 
posed of the notes in July, 1924, he would have been unable 
to have complied with the rule of the Probate Court of the 
District of Columbia about exhibiting these securities; that 
it would be impossible for him to tell about the state of his 
finances after July, 1924, between the time of the disposal 
of the notes as to how long the money was retained in his 
bank balance, and up until his account was filed in the Pro¬ 
bate Court of the District of Columbia, in February, 1925; 
questioned as to the accuracy of information to the effect 
that his account at Rockville was overdrawn $75.73 on Feb¬ 
ruary 25, 1925, and was overdrawn $191.73 on February 27, 
1925, and that on February 24, 1925, there was no funds in 
the bank to his credit, he stated he had no independent 
recollection as to whether he had $10,000 on deposit, or was 
$2,000 overdrawn at any time during the month of February, 
1925; that he did not make a note of the condition of his 
bank balance in connection with preparing and filing this 
account; that the bank was very liberal to him, and he de¬ 
posited there for days, weeks, months and probably a year 
at a time without having an entry made on his book, and 
took whatever they said as the correct amount; that all of 
the moneys coming into his hands from any source were put 
in that one particular account, and without regard to what 
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particular fund it rightfully belonged; that lie checked it 
out for his personal use, or in payment of any claim, debt, 
demand, loan, investment, or for any purpose whatsoever; 
that sometimes he would be overdrawn several hundred dol¬ 
lars, and probably upwards of $1,000 or $2,000, and the next 
day he would deposit and probably have several thousand 
dollars to the good; that on occasions at different times he 
would have in the safe anywhere from $200 to $2,000 
22 or $3,000 in currency for weeks or probably a month 
that he kept for purposes of his own; that on one occa¬ 
sion he had $11,000 in the safe deposit vault of the bank in 
$1,000 bills; that this was probably in the year 1924; that 
the bank knows that he had $11,000 in currency in the safe 
deposit vault, and other securities ranging in thousands of 
dollars; that the only part of the money obtained in the 
Poole matter that he recalled was ever in his safe, was 
the cash handed him by Mr. Booth, which was in his safe 
probably from two days to two weeks and a few days after 
receipt of it was deposited in his bank account; that he had 
no recollection of any money belonging to the Poole estate 
ever being put in the safe deposit vault; that the notes were 
kept in the safe deposit vault, either in his own private box, 
or held by Mr. Hilton, the President of the Bank; that he 
was not sure, but it occurs to him that Mr. Hilton had them 
for safe keeping. 

On cross-examination, witness testified that he was born 
and raised in Montgomery County, Maryland, lived there 
until ten years of age, returned at the age of 17, and lived 
there the rest of his life; that from 1915, up until the time 
he left there to come here (the Maryland State Peniten¬ 
tiary) he had no other home or place of abode; that to the 
best of his recollection he brought the two $3,000 notes, ob¬ 
tained from the Second National Bank to his office, and may 
have, for a short time, kept them in a large safe in his office 
at Rockville, Maryland, or he may have placed them in the 
safe deposit vault, or given them to Mr. Hilton, the Bank 
President, for safe keeping; that he did not recall that he 
made any effort to sell them, or that he asked Mr. Hilton 
to sell the notes until the took it up with Mr. Booth in July, 
1924, and he kept them in his office or in the bank until July, 
1924, when he sold them. In 1924 the idea of selling the 
notes was suggested by reason of the fact that a proposition 
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was made to settle two or three pending things by Mr. 
Bischoflf and Mr. Lassiter, and he talked to Mr. Hilton 
about selling the notes, and he said it would be difficult to 
dispose of Washington City securities, and then he talked 
to Mr. Booth about them; he identified a letter by which he 
sent the notes to Mr. Booth, which was offered in evidence 
and marked Columbia Casualty Company’s Exhibit No. 1; 
and which was as follows: 

23 ‘‘Dear Mr. Booth: 

I was unable to get in to see you to-day. I am enclosing 
these two notes with a certificate of my power of authority 
to sell same. I am exceedingly anxious to dispose of these 
notes at once as two of the heirs are buying out another 
troublesome heir who is holding up distribution in the case. 
I advised the heirs that we might have to sacrifice $400 or 
$500 dollars on an immediate sale, but they are willing. Of 
course there is considerable interest due as you will see by 
the credits. 

I am not in touch with note purchasers and I am leaving 
this to you to handle for me as Montgomery County people 
will not purchase D. C. securities. If you can make a $100 
or so go to it, all I want in the matter is speed and we are 
forced to buy out troublesome heir on Monday, the 21st. 
Can’t you get busy immediately and put this across at once. 

Sincerely, 

JOHN A. GARRETT.” 

Witness identified certified copy of order of the Orphans’ 
Court of Montgomery County, Maryland, dated July 16, 
1924; that the order must have necessarily been signed by 
the Orphans’ Court of Montgomery County, although he 
did not distinctly recall having seen the Judges put their 
signatures to the original order; and the order or blanks 
are kept in the Register of Wills office; that he does not 
know where the original order was prepared. 

The certified copy of the order of the Orphans’ Court of 
Montgomery County was offered in evidence and marked 
Columbia Casualty Company’s Exhibit No. 2, and reads 
as follows: 

“It Is Ordered by the Orphans’ Court of Montgomery 
County this 16th day of July, A. D, 1924, that John A. 
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Garrett, Administrator of Mertena Lee Poole, late of said 
County, deceased, be and lie is hereby authorized and em- 
empowered to sell and dispose of either at Public or 

24 private sale as in his discretion may seem best and 
most advantageous, all of the personal property of 

the said deceased, for the purpose of paying the debts and 
making distribution of the residue amongst the heirs and 
legal representatives of said deceased. Provided that if it 
is sold at Public Sale, a reasonable notice of the time, place, 
manner and terms of sale shall be given. 

And provided also, that no article shall be sold at Pri¬ 
vate Sale for a less sum than the appraisement thereof. 
Which personal property is particularly mentioned and con¬ 
tained in the inventory returned by the said John A. Gar¬ 
rett, Administrator, aforesaid, on the 16th day of July, 
1924, to this Court as personal estate belonging to the said 
deceased; and that the terms of said sale shall be as fol¬ 
lows: Cash, shall be given the purchaser or purchasers 
thereof, having given bond with good and sufficient security, 
bearing interest from the day of sale. 

And it is further ordered, that the said John A. Garrett, 
Administrator aforesaid, return a full and particular ac¬ 
count of the sale of said property by him so made, and of 
such proceedings relative to such sale immediately there¬ 
after to this Court. 

(Signed) JOHN E. WEST, 

P. HICKS RAY, 

Judges. 

To the above order was attached a certificate of the Regis¬ 
ter of Wills for Montgomery County, Maryland, authenti¬ 
cating the genuineness of the order. 

The witness identified paper dated February 26, 1925, 
being a receipt signed “John A. Garrett” to himself as 
“John A. Garrett Ancillary Administrator” for the sum of 
$7,763.90, but stated that he did not know whether he signed 
it on that day or not, but thought probably it was a later 
date than that; witness also identified letter on the sta¬ 
tionary of the Columbia Casualty Company dated May 
2, 1925, and stated he recalled having received it, 

25 and that the receipt dated February 26, 1925, was 
signed by him on the day that he received the letter 

dated May 2, 1925. 
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The receipt and letter were offered m evidence, and 
marked Columbia Casualty Company’s Exhibits Nos. 3 
and 4, respectively, and read as follows: 

Receipt of Legatee , Distributee or Ward. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

No. 30515. 

In re Estate of Mertena L. Poole. 

I, the undersigned, John A. Garrett, domicile Adminis¬ 
trator, hereby acknowledge to have received from John A. 
Garrett, Ancillary Administrator, of the estate of Mertena 
L. Poole, No. 30515, the portion of the estate due me, con¬ 
sisting of Seven Thousand, Seven Hundred and Sixty-three 
Dollars and Ninety Cents ($7,763.90) in cash, as shown by 
the final account filed in said cause on the 27th day of Feb¬ 
ruary, 1925, and I do hereby fully release, exonerate, and 
discharge the said John A. Garrett, Ancillary Adminis¬ 
trator, from every action, claim, or demand which might or 
could be brought or prosecuted against me, for or on ac¬ 
count thereof, and I likewise relieve the surety or sureties 
on the undertaking filed in said estate from all liabilities in 
connection therewith. 

In Testimony whereof I have hereunto signed my name 
and affixed my seal this 26th day of February, A. D. 1925. 

(Signed) JOHN A. GARRETT. [seal.] 

COLUMBIA CASUALTY COMPANY. 

May 2nd, 1925. 

Re Probate No. 30515, Bond No. 17060. 

Estate of Mertena L. Poole. 

John A. Garrett, 

Attorney at Law, 

Rockville, Md. 

Dear Sir: 

I am enclosing herewith the receipt about which I spoke 
to you over the telephone last night. As explained to you, 
it appears that final account was filed and approved on 
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March 2nd, 1925. However, in looking through the 

26 records in order to terminate liability under our 
bond we noted that the receipt was not filed with the 

account. 

If you will sign the enclosed receipt and return it to us in 
the enclosed, self-addressed envelope, I will be glad to file 
the paper in the Court for you and relieve you of any fur¬ 
ther trouble in the matter. 

I have dated the receipt February 26th, 1925 in order 
that it will be dated prior to the date of the filing of the 
final account which includes the payment of this stated 
amount as shown in the release. 

Yours very truly, 

WM. C. HAMMETT, 
Regional Supervisor. 

Witness’ attention was called to statement signed by him in 
the report filed in the Probate Court of the District of Co¬ 
lumbia on February 26 or 27, 1925, as to the amount turned 
over to himself as administrator, and when questioned as to 
whether the statement was true or untrue regarding the 
turning over of the assets there mentioned, witness made 
the following reply: 

“I had collected and had in my possession prior to the 
date of filing of that report the money I had charged my¬ 
self with, less the discount which I had to charge mvselt 
with. The reason I answer that way is that I understand 
the question that you are endeavoring to determine is 
whether or not I am accountable as the administrator of the 
domicile, or whether I am accountable as the ancillarv ad- 
ministrator. Prior to the time of the making of that report 
I had taken those thingsover as ancillary administrator,and 
not having kept any books, the legal situation did not occur 
to me. I brought the money and the notes to Rockville, 
Montgomery County, Maryland, and deposited them in that 
bank to my account as attorney, and made the report that 
you have just read.” 

27 Witness stated that he did not recall whether Air. 
Booth brought the cash and check covering the pur¬ 
chase price of these notes, aggregating $5,400.00 to him at 
Rockville, or whether he came to Washington and obtained 
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same from him. Witness identified a cheek dated July 19, 
1924, as representing part of the purchase price of the 
notes, which was later offered in evidence and marked Co* 
lumbia Casualty Company’s Exhibit No. 5, which was check 
of Clarence O’Brien dated Washington, D. C., July 19,1924, 
payable to the order of John A. Garrett, Administrator in 
the sum of $1,900.00 and endorsed John A. Garrett, Ad¬ 
ministrator, and John A. Garrett, Attorney; and stated 
that he received in addition to the check $3,500 in cash; that 
he sold the notes for 10% discount, and he did not commu¬ 
nicate with any of the beneficiaries of the Poole estate be¬ 
fore making the sale; that his reference in the letter about 
one of the heirs being troublesome was to Lassiter, and Mr. 
Bischoff was pressing them for it; that he does not recall 
that he discussed with them the matter of selling the notes 
at a discount. 

Witness testified that he filed the final account in the Pro¬ 
bate Court of the District of Columbia, charging himself 
with assets aggregating $7,763.90, and claimed credit for 
the same assets as having been sent to John A. Garrett, 
domiciliary administrator, and he signed that account and 
had it filed, and was asked whether it was' true that he had 
actually so transferred those assets. Witness replied that 
he went down there and got the money and securities and 
brought them out there (Rockville) and used them as he 
had described in his testimony. 

On re-direct examination, witness was asked whether he 
had ever made an actual segregation of any of these assets 
to himself as domiciliary administrator, to which he replied 
“not by titling myself as administrator of the domicile or 
ancillary administrator.’’ The following question and an¬ 
swer occurred: 

“Q. The receipt which was sent to you in the letter from 
the agent of the Columbia Casualty Company, which letter 
was dated May 2nd, and which purported to have been 
signed by you on February 26th, was actually not signed by 
you until sometime after May 2nd, is that correct? 
28 A. I think probably the next day the agent of the 
company called me up and told me that one of the 
requisites to complete the record was that I sign some sort 
of a receipt, which he would send me, and I told him if he 
would send it to me I would be very glad to sign it, and I 
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think in the next morning’s mail the letter came with a 
blank receipt, and I signed that blank receipt, and, to the 
best of my recollection, that is the one that you hold in your 
hand.” 

On re-cross examination, witness testified that Mertena Lee 
Poole owned real estate in Mongomery County, Maryland, 
and also in Washington, D. C.; the following question and 
answer seems to be to the effect that the witness did not re¬ 
call collecting any personal assets in Montgomery County, 
other than in the way which has already been described, 
which assets were originally in the District of Columbia. 

On re-direct examination, witness testified that when he 
referred to a petition filed in the Orphan’s Court of Mont¬ 
gomery County, as having followed a report filed in the 
Probate Court of the District of Columbia, he referred to 
the inventory of the assets, which he had filed previously to 
the time of filing the account in that Court; that the petition 
was filed on the same day the order was signed authorizing 
the sale. The following questions and answers next oc¬ 
curred : 

“Q. Now, you stated that when you filed that petition you 
actually had in hand the assets which were mentioned and 
listed. It is a fact, as shown by the record, that you had 
the two notes which were disposed of after the date of July 
16,1924, but are you able to say whether or not you had the 
cash money on hand at that time which you had collected.” 
A. Just what my bank balance was on that particular date, 
I would not say that I had that much in bank or that I had 
that much in my safe, or that there was that much in the 
safe deposit vault. About that I don’t want to be under¬ 
stood as being so certain that it could not be contra¬ 
dicted.” 

29 “Q. Then you qualify your answer made to Mr. 

Craighill in which you stated that on the day this 
petition was filed you had all these assets in hand, to the ex¬ 
tent that you are unable to state positively that you had 
the cash all in hand which you had collected? A. Yes, I 
tried to be understood as saying that any day within the 
past five years I would not want to state with any degree of 
certainty that I had any amount certain to my credit in the 
bank, or that on a day certain that my account was not over- 


L. C. POOLE, ETC., VS. J. A. GARRETT ET AL. 25 

drawn, or that I did not have from two to fifteen thousand 
on deposit.’’ 

On re-cross examination, witness testified as follows: 

“Q. In so far as you used any of the assets of this estate 
for your own purposes, you did so in Montgomery County, ' 
Maryland, after you had received it out there, did you 
not f A. I disbursed it all out there, yes. 

“Q. And you did not disburse any of it in the District of 
Columbia, and did not disburse any of it before you took it 
out to Montgomery County? A. I did not disburse any in 
the City of Washington.” 

Robert G. Hilton testified that he was President of the 
Farmers Banking & Trust Company of Montgomery County, 
Rockville, Maryland; that he knew Mr. Garrett very well 
since 1902; has been connected with the bank since 1910, 
previous to which he was Clerk to the County Commission¬ 
ers, and Mr. Garrett was a clerk under him in that office in 
1902, witness was also Assistant Treasurer of the United 
. States at Baltimore from 1915 to 1921; Mr. Garrett had an 
account with the bank ever since witness was there, since 
1910, and he only kept one account in the name of John A. 
Garrett, Attorney; he may have had some little accounts 
during his dealings, but the main and principal account was 
his attorney’s account, and he did not keep any personal ac¬ 
count; on April 10, 1923, he had no other account except 
some joint accounts with other attorneys, and those other 
accounts had nothing to do with the Poole estate. 

30 Questioned at length as to the condition of Mr. 

Garrett’s account from April 10, 1923, to March 14, 
1925, the following important dates were given: 

April 10, 1923, overdrawn $1,074.21; April 27, balance to 
his credit $11,483.82; the principal deposit was made on 
April 23, $12,032; there was a deposit of $1,339.90 on April 
28, which included a check in the sum of $1,178.90, drawn by 
W. M. Marlow, cashier, to John A. Garrett, administrator, 
on the Second National Bank of the District of Columbia. 
His balance on April 28 was $12,538.62. It was gradually 
checked out; no large checks were drawn until July 6, 
1923, when there was one for $2,636.11, and on July 17, the 
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balance was $238.20; from July 17, 1923, there were just 
small balances to his credit until August 3, when his account 
was overdrawn, and was pract ically continuously overdrawn 
until January, 1924; then on January 8, 1924, he deposited 
$4,057.50. lie had some securities which he used to put up 
as security when his account was overdrawn; these secu¬ 
rities were not connected with the Poole case, and consisted 
of $4,000 in foreign bonds and about $1,300 in Liberty 
Bonds, and witness believed they belonged to him per- 
sonallv; and that he had had them for three or four vears, 
On May 2G, 1924, the account was overdrawn $1,905.35, and 
had been overdrawn since May 19, and the overdraft was 
made good on June 19th. The deposit of June 4 was not 
sufficient to make his overdraft good, he being overdrawn 
$959.51, after the deposit had been made. On June 18 he 
posited $1,104.60, proceeds of sale of stock in his name, and 
his account was still overdrawn $049.90; the next day he 
sold other stocks in his name and a deposit of $840.25 was 
made. On July 11 he made a deposit for $1,764.33, leaving 
him a balance of $1,123.07. He was overdrawn on July 
18th and 19th, 1924. On July 21, he made a deposit of 
$3,500 cash and $1,900 check, which were the proceeds of the 
sale of the Poole notes. On July 10, 1924, he had a balance 
of $231.50; July 17, a balance of $120.50. After the deposit 
of $5,400 on July 21, he had a balance of $4,904.20, which 
gradually decreased until August 0th, when lie was over¬ 
drawn for $404.57. From August 0,1924 to February, 1925, 
he made a number of deposits, and was overdrawn most of 
the time. He would have a balance for a day, and then be 
overdrawn two or three days, and have a balance two or 
three days, going backwards and forwards. Prior 
31 to February 26, 1925, the last date on which he had 
a balance to his credit was February 7, in amount 
$614.06, and the account was continuously overdrawn from 
February 7 until February 26, in an average of $600; on 
February 26, 1925, his overdraft was $405.73, and on Feb¬ 
ruary 27, his overdraft was $191.73. On February 28, he 
had a balance of $244.09, and on March 3, he was overdrawn 
$75.36, which overdraft was not made good until March 14, 
when he had a balance of $211.55. 

The following testimony as to witness’ knowledge of Mr. 
Garrett and discussed with him such cases as witness had 

Mils 
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Witness testified that lie was well acquainted with Mr. 
Garrett and discussed with him such cases as witnesses had 
written the bond for him. Mr. Garrett told him three or 
four days before he was arrested that the extent of his obli¬ 
gations was $24,000, which would clean up all of his obliga¬ 
tions, and asked the witness for assistance, and witness 
tried to help him, but found out it would take more than 
twice $24,000, when witness investigated the various things 
that were against him; at that time witness knows of no 
assets that he had, other than the interest in the property 
at Bethesda. 

Witness testified that he represented the Fidelity & De¬ 
posit Company of Maryland in Rockville, as its agent, and 
that company went on Mr. Garrett’s bond as administrator 
in the Poole estate; that he took up the question of filing a 
report to the Court of the assets in connection with four or 
five other cases, and asked him to make reports in all of 
them; this was probably in October, 1924, and Mr. Garrett 
told him in a short time he would have the reports all filed; 

that he did not savon that occasion whether he had filed anv 

» * 

report in the Poole case, on or about the 16th day of July, 
1924, or at any other time. Witness went to see him about 
filing these reports, including the Poole case report, and 
can’t tell specifically what he said, except that he said in 
a short time he would have them all in shape; that he told 
him he would file a report in those cases, and witness knew 
the report had not been filed—had not been recorded in the 
office if it had been filed—because he had been in the Regis¬ 
ter’s Office to look, and when he went to see him in October, 
1924, he knew that, so far as the records were concerned, no 
report had been filed in the Poole case; he talked to Mr. 

Garrett about the Poole case at that time when he 
32 asked witness to help him out to raise the money, 
which was subsequent to October, 1924; this was 
Thursday before his arrest, which occurred on Saturday; 
Mr. Garrett asked him to raise $15,000 on his property at 
Bethesda, and was requested to give a detailed statement of 
what money he owed at that time, and in the memorandum 
was included the amount due the Poole estate, which he 
thinks was something over $7,000; that he did not keep the 
memoradum, which was just some pencil notes witness took 
from his conversation with him that night. 
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On cross examination, witness stated that his testimony as 
to no inventory or account having been filed in the Orphans’ 
Court was based on his examination of the records, and also 
inquiry of Miss Prettyman, and that neither he nor she 
could find any record of an account, but witness had no 
knowledge as to whether an account may have been filed in 
July, 1924, and later removed from the files by some person. 
Witness stated that Mr. Garrett handed him the money 
and check which made the items of the deposit of $5,400 on 
July 21, 1924, and witness made the deposit slip, and that 
several days later Mr. Garrett told witness this money was 
the proceeds of the sale of the Poole notes, being the same 
notes that he had requested witness to sell for him several 
months previous to that time; Mr. Garrett did not refer to 
the fact that he had sold the notes at a discount of 10%. 
Witness did not know that the check for $1,178.90 belonged 
to the Poole estate, and he could not recall when he first 
heard that it did; witness signed the bond given by Mr. 
Garrett as administrator of the Poole estate in Montgomery 
County, as attorney in fact for the company, and witness 
knew when Garrett requested him several months prior to 
July, 1924, to sell the two notes, that they constituted as¬ 
sets of the Poole estate, and witness told Garrett that he 
could not handle them in the District of Columbia except 
through a real estate agent, and he could probably dispose 
of them by the same office through "which they were issued; 
witness did not tell him that he should not sell them with¬ 
out an order of the Court authorizing the sale, but witness 
knew it required an order of the Court to transfer notes of 
that kind; that it was customary in Montgomery County to 
obtain an order of the Court authorizing the sale of notes 
of this character, but this question of an order of Court was 
not discussed with Mr. Garrett; that Mr. Garrett’s 
33 account from April 10, 1923, to March, 1925, was 
very active, and witness had not undertaken to tes¬ 
tify as to all the deposits and checks during that period; 
that witness thought that Mr. Garrett was quite prosper¬ 
ous and earning a good living as a lawyer during 1923 and 
1924, and that for one year his income was something like 
$23,000. 

On re-direct examination, witness stated that Miss Pret¬ 
tyman is a clerk in the Kegister of Wills office who has 
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charge of the records; thereupon petitioner, offered to 
prove, by his counsel, by the witness Hilton, that the order 
known as Columbia Casualty Company’s Exhibit No. 2, was 
not the kind of an order that is used for the sale of notes, 
and offered the following testimony on this point: 

That witness is not a lawyer, but is familiar with the kind 
of an order that is used authorizing sale of notes of an 
estate, and the custom is to have an appraisement made 
of personal property, and an order of sale for personal 
property, such as live stock and equipment, and all house¬ 
hold furniture and other tangible personal property, and 
witness thinks that an order of that nature would be differ¬ 
ent from an order to sell the notes. Witness was handed 
Columbia Casualty Company’s Exhibit No. 2, and asked to 
state the nature of the order. Over objection of Mr. Craig- 
hill witness stated that an order such as the exhibit in ques¬ 
tion was one such as the bank had obtained in cases to sell 
tangible personal property, but they got a specific order 
setting forth the note or security in a sale thereof. This 
answer was objected to by Mr. Craigliill. Witness stated 
that by specific order he meant an order setting forth the 
exact item which was to be sold or transferred; that his 
bank acts in the capacity of trustee, executor or adminis¬ 
trator in settling estates, and witness has charge of them, 
but such matters are referred to counsel; that witness has 
had some personal experience in matters of disposing of 
personal property and notes belonging to estates; that in 
the estates which had been handled by the bank undeT his 
supervision, when a warrant of appraisal is issued for the 
appraisal of personal property notes are not appraised 
under that warrant, but just listed as part of the estate, at 
their face value, and he does not think that they are ap¬ 
praised by the appraisers; that witness has acted as 
34 appraiser in a number of cases where there were 
stocks, bonds or securities of that character, and is 
fairly familiar with the procedure of appraising both per¬ 
sonal property consisting of goods and chattels, and also 
the method of returning notes and securities. 

To the above testimony the respondent, by his counsel,* 
objected, which objection was sustained by the court, and 
to which ruling the petitioner by his counsel took an excep¬ 
tion, which was allowed by the court. 
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Perrie E. Waters testified that he has been Register of 
Wills at Rockville, for two years and seven months, and was 
such on April 10, 1923, and recalled the administration of 
the Poole estate by Mr. Garrett; witness feels confident 
that there were not any lists of assets filed in the court at 
any time showing what property Mr. Garrett claimed to 
have held as administrator, and believes that he would have 
known it if any such had been filed, as that is his business. 
At this point the docket entries of proceedings in the estate 
were copied in the record, and show the issuance of a war¬ 
rant to appraise on April 10, 1923, and order of the court 
requiring administrator to make an account, filed on April 
1, 1925, and the fact that there is no record of an account 
having been filed; that there was no record of any order of 
the Orphans’ Court of Montgomery County, authorizing 
Mr. Garrett to sell any notes, and witness stated that the 
only personal knowledge he had of any such order was the 
copy known as Columbia Casualty Company’s Exhibit No. 
2; that docket entries did not show anything about this 
order. Witness’ attention was called to the docket entry of 
April 10, 1923, and handed paper marked Luther C. Poole’s 
Exhibit No. 1, and stated that this exhibit was the one re¬ 
ferred to in the docket entry, being warrant of appraisal; 
that this had never been returned to the Court; that notes, 
either mortgage notes or deed of trust notes, or ordinary 
notes are not appraised, and that all goods and household 
property of every description, furniture, horses, cattle, in 
fact everything that is used on the farm or in a house are 
usually appraised in this court; that after the return of the 
warrant to appraise the next step is generally to get an 

order to sell it. Witness was handed Columbia Casualty 

• 

Company’s Exhibit No. 2, and stated that it is the usual 
order of the kind to which he had just referred, 
35 meaning in connection with an inventory as per 
Poole Exhibit No. 1, and that witness had no knowl¬ 
edge of such an order ever being used for the sale of prom¬ 
issory notes. 

The cross-examination of the witness is omitted because 
it sought to establish that the court order was genuine, and 
petitioner conceded that the order was genuine. 

On re-direct examination the witness reiterated that no 
petition or inventory had ever been returned to the court 
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showing the assets of the estate, according to the records, 
and it would be possible for such a paper to be lost or taken 
out of the files after being filed, but that had never hap¬ 
pened ; witness does not know how it would have been possi¬ 
ble for such an order to have been signed without a return 
of the inventory, and witness stated that possibly if an 
hour later “they” would come in here before the judges 
and ask for an order to sell something belonging to an es¬ 
tate, and the Judges knowing that the person asking was 
the duly qualified executor or administrator, the order 
might be issued without looking’on the books to see if there 
had been an inventory; that witness would not issue a certi¬ 
fied copy if he knew that the original was not in his office, 
and he would feel positive that the certified copy was in the 
office if he issued the copy. 

F. Hicks Ray testified that he has been Judge of the Or¬ 
phans’ Court of Montgomery County for a little more than 
two years, and was one of the Judges on April 10, 1923; 
witness was shown Columbia Casualty Company’s Exhibit 
No. 2, and stated that he had no independent recollection of 
having signed that order; that it would be possible for him 
to sign such an order without an inventory having been 
returned, if he was familiar with the attorney, and he came 
in and laid it down, and witness knew he was the qualified 
administrator, witness would sign the order; that witness 
knew Mr. Garrett very well at that time, and trusted him; 
that he was in good standing as far as witness knew; that 
the certified copy exhibited appeared to be in the regular 
form of certified copies as issued, and witness could not 
find any defects in it. 

Witness’ attention was called to the fact that one 
36 of the deputies had referred to the record of the 
minutes of the proceedings of the Court, P. E. W. 
#1, page 124, in which it was shown that a copy of an order 
was filed in the Court, and witness was asked whether that 
refreshed his recollection, and he stated it did not. 

On cross-examination witness was asked whether the 
typewritten copy of the order shown in the minute book 
appeared in its regular place under date of July 16, 1924, 
and stated it did, and that the orders on the following pages 
appeared chronologically in order, and this satisfied wit¬ 
ness that the order was really signed and entered. 
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Perrie A. Waters was recalled and gave the following tes¬ 
timony : 

His attention was called to the fact that the entry had 
been found in the minute book at page 124, and stated it 
refreshed his recollection. Note. At this point the original 
order signed by the Judges was discovered. 

Mr. Waters’ attention was called to the fact, and he ex¬ 
amined the original, and stated that it bore the signatures 
of John E. West and P. Hicks Ray, and that this docu¬ 
ment was the original of the order which had been under 
discussion, and it satisfied him that the order was duly 
signed on July 16, 1924; that the reason it had never been 
discovered before was that it was placed in the wrong book; 
witness identified the handwriting in the body of the order 
as being that of Mr. Garrett. 

Miss Ella Plumber testified that she had been a deputy 
register of wills for about 3VL> years, and discovered the 
original order under discussion; that several weeks ago 
when Mr. Hammett was there, she looked carefully through 
the records for an inventory, and found no such paper, and 
that if such a paper had been filed, she thinks she would 
have found it; that such a paper would be recorded in the 
inventory book, and that would be a different book from the 
record P. E. W. #1; that if there had been a petition filed 
showing assets, and asking leave for the sale of the assets, 
that would have been recorded in the petition and order 
book, and she had examined that book; that she also went 
through the docket during all of July and August, to see 
whether it had failed to be indexed, and it was not recorded. 

Witness then explained that when the bonding agent 
came up he told her that a petition had been found in Mr. 

Garrett’s handwriting, setting forth the inventory, 
37 and that the order of sale was based on that, which 
petition should have been found in the petition and 
order book, and that is where she looked for the records; 
that witness does not keep the minute book, but Miss Pret- 
tyman keeps it, and witness had not looked through the 
minute books because she thought the inquiry was based on 
a petition and order which would be found in another book, 
and if this order had been based on such a petition, it would 
not have been recorded in the minute book, where it was 
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found, but would have been recorded in the petition and 
order book, which is different from the minute book; that if 
the inventory was made by a petition, it would be in the 
petition and order book, and that if it was made as an ap¬ 
praisement, it would be in the inventory book, and if an ap¬ 
praisement had actually been returned, that would have 
been copied in the inventory book. It would have been ac¬ 
cording to appraisement in the regular way; that she had 
looked carefully through the inventory and the petition and 
order book at the time the bonding man was there, and the 
only thing she had been able to find was a copy of the order, 
itself in the minute book. 

Kenneth Lyddane testified that he is a member of the bar 
of Montgomery County, Maryland, and was formerly em¬ 
ployed in the office of Mr. John A. Garrett; that he had cus¬ 
tody of the file in the case of the Poole estate, and handed 
it to Mr. Luther C. Poole, the administrator d. b. n.; that 
he turned it over to him just as he found it in Mr. Garrett’s 
file; that he had charge of it from the time Mr. Garrett left 
Montgomery County in May, 1925; that to the best of his 
knowledge Mr. Garrett prepared a petition setting forth the 
assets of the estate, and asking the Orphans’ Court for au¬ 
thority to sell same; that as he recalled it, he was away in 
the afternoon and returned to the office about six o’clock, 
and Mr. Garrett had this petition that he had written out in 
his handwriting, and it was not typewritten, and he had the 
certified copy of the order, and two notes attached to the 
order, and he asked witness to address an envelope and mail 
them; witness addressed an envelope to Mr. Roland C. 
Booth, and as he recalls it Mr. Garrett put the two notes 
and the order in the envelope, and witness mailed the enve¬ 
lope in the District of Columbia that night. Witness stated 
that he was not confusing the order authorizing the sale 

with the petition setting forth the assets and asking • 
38 for authority to sell, and he felt quite sure that Mr. 

Garrett did prepare a petition listing the assets, 
which was in his own handwriting; witness does not be¬ 
lieve a carbon copy was kept, and that no copy was retained 
in the office so far as he knew. 

On cross-examination witness testified he did not know 
what became of that petition, and he did not file it himself; 
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lie does not know whether it was put in the envelope, be¬ 
cause Mr. Garrett put the papers in the envelope, sealed it, 
and gave it to witness to mail; that witness had no reason to 
believe that either the original petition or any copy was in 
the papers which he afterwards turned over to Mr. Poole, 
and so far as he knows, no carbon copy or written copy was 
made of that petition, and unless Mr. Poole had received the 
original petition, there would have been no copy for him to 
have received; witness thinks that he read the petition, and 
when asked whether he remembered distinctly whether it 
was addressed to the Judges of the Orphans’ Court of 
Montgomery County, or that it may have been possible that 
it was to the Probate Court of the District of Columbia, he 
stated that he was not absolutely positive, but he felt that 
the petition was signed by Judge Hunt and the other two 
Judges of the Orphans’ Court of Montgomery County; wit¬ 
ness then corrected the last answer to refer to the order 
rather than the petition. His attention was called to the 
fact that the question did not refer to the order but to the 
petition, and the question was as to whether he knew as to 
which Court it was addressed. Witness stated that Mr. 
Garrett had been talking to Mr. Booth about disposing of 
these notes, and told Mr. Booth that he was going to get an 
order of court, meaning the Orphans’ Court of Montgomery 
County. 

Luther C. Poole testified that he is the administrator 
d. b. n. of Mertena Lee Poole estate, and also ancillarv ad- 
ministrator d. b. n. of the same estate. Witness was shown 
paper marked Luther C. Poole’s Exhibit No. 1, and stated 
that he received this paper with the other papers that were 
turned over to him by Mr. Lyddane after he was appointed 
administrator, and that he had had that paper in his pos¬ 
session with the other papers in this case, until that day 
when he handed it to Mr. Pretzfelder; that the papers which 
he exhibited to Mr. Craighill and Mr. Pretzfelder 
39 previously on this same day, were the papers which 
he had stated he had received from Mr. Lyddane in 
the Poole case, and constituted all the papers he had re¬ 
ceived from him, excepting some papers which he had sent 
to Mr. Pretzfelder sometime previously, and that such 
papers as had been sent to Mr. Pretzfelder, referred only to 
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the real estate located in the District of Columbia, which 
were owned by Mrs. Poole, and that he had not given to 
Mr. Pretzfelder any paper which was either an original or 
a copy of any petition which was prepared by Mr. Garrett; 
and which purported to show any of the assets which he 
had collected in the Poole estate. 

Paper identified as Luther C. Poole’s Exhibit No. 1, was 
offered in evidence, and is a form for inventory of the 
goods, chattels and personal estate of Mertena Lee Poole, 
deceased, issued to J. Stanley Gingell and Clifard L. 
Howard. No inventory was made on this form, and the cer¬ 
tificate as to a true and just inventory of the goods, chat¬ 
tels and personal estate of the decedent was not filled in or 
executed by the persons who had been named as appraisers, 
or by any other person. 

It is stipulated by and between counsel that on or about 
July 17, 1924, an envelope was mailed to Mr. Roland C. 
Booth, of Washington, D. C., by Mr. Kenneth Lyddane, who 
was then employed by Mr. John A. Garrett, which envelope 
contained two notes for $3,000 each which belonged to the 
Poole estate, and a certified copy of an order of the Or¬ 
phans’ Court of Montgomery County, Maryland, which had 
been identified as Columbia Casualty Company’s Exhibit. 
No. 2, and that said mail matter and contents was received 
by Mr. Booth, the contents delivered to Mr. Clarence A. 
O’Brien, the purchaser, and Mr. Booth either sent or 
gave Air. John A. Garrett $5,400.00, represented by Mr. 
O’Brien’s check for $1,900.00, which has been identified as 
Columbia Casualty Company’s Exhibit No. 5, and $3,500.00 
in cash, and such cash and check deposited at the Farmers 
Bank and Trust Co. at Rockville, as indicated by the testi¬ 
mony of Robert G. Hilton. 

Theodore Cogswell testified that he is Deputy Register of 
Wills for the District of Columbia, and was such during the 
ancillary administration proceedings on the estate of Mer¬ 
tena Lee Poole, deceased; that John A. Garrett filed his first 
account May 26,1924, but failed to exhibit the securi- 
40 ties and cash with which he charged himself, as re¬ 
quired to do by rule of Court; that many notices were 
sent him requesting compliance with the rule, but he never 
exhibited the securities. 
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The foregoing is the substance of all the evidence pro¬ 
duced at the trial of said cause. 

Thereupon counsel for both petitioner and respondent 
stated that thev had no further and other evidence to ad- 
duee and rested their case. Thereupon after argument by 
counsel, the Court announced that he had decided to and 
did sign a decree dismissing the petition and discharging 
the rule to show cause, to which rule and action by the 
Court the petitioner by his counsel then and there excepted 
and upon the signing of the decree noted an appeal to the 
Court of Appeals. 

LEON PRETZFELDER, 

Attorney for Petitioner. 

G. Bowdoin Craighill, Esq., and 
Charles B. Tebbs, Esq., 

Attorneys for Respondent: 

Please take notice that the foregoing statement of evi¬ 
dence will be submitted to Mr. Chief Justice McCoy, pre¬ 
siding in the Supreme Court of the District of Columbia on 
Monday, May 3, 1926, at 10 o’clock A. M., or as soon there¬ 
after as counsel may be heard. 

LEON PRETZFELDER, 

Attorney for Petitioner. 

Service acknowledged this 29th day of March, 1926. 

G. BOWDOIN CRAIGHILL, 
CHAS. A. TEBBS, 

Attorneys for Respondent. 

Be it remembered that the foregoing contains the sub¬ 
stance of all the evidence given on the hearing of this cause, 
and each of the exceptions stated to have been taken by the 
attorney for the petitioner were so taken and were duly al¬ 
lowed and noted by the Court, and in order that each and 
every thereof may be preserved and made of record this 
statement of evidence is duly stated, approved and signed, 
and ordered to be made of record in the above-enti- 
41 tied cause this 4th day of May, 1926. 

By the Court. 

WALTER I. McCOY, 

Chief Justice . 


L. C. POOLE, ETC., VS. J. A. GARRETT ET AL. 


37 


(Endorsement: Statement of Evidence. Filed March 30, 
1926. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

42 Amended Assignment of Errors. 

Now comes the petitioner by his counsel and assigns as 
errors, the following: 

1. The Court erred in dismissing appellant’s petition and 
in discharging the rule to show cause issued thereon. 

2. The Court erred in refusing to admit in evidence the 
list of indictments attached to the agreed statement of fact. 

3. The Court erred in refusing to admit the testimony of 
the witness Robert G. Hilton as to the nature of the order 
known as Columbia Casualty Company’s Exhibit No. 2. 

4. The Court erred in refusing to decree that the respond¬ 
ent should pay the sum of $6,000.00 being the proceeds of 
the sale of the notes. 

5. The Court erred in refusing to decree that the re¬ 
spondent should pay the sum of $1,178.90, being the amount 
of cash collected from the Second National Bank of Wash¬ 
ington, D. C., and misappropriated by the ancillary admin¬ 
istrator. 

6. The Court erred in refusing to decree that the respond¬ 
ent should pay the sum of $585.00, being the amount of cash 
collected as interest on notes and misappropriated by the 
ancillary administrator. 

LEON PRETZFELDER, 

Attorney for Petitioner. 

Service of copy of foregoing assignment of errors ac¬ 
knowledged this 3rd day of May, 1926. 

G. BOWDOIN CRAIGHILL, 
CHAS. B. TEBBS, 

Attorneys for Respondent. 

(Endorsement: Amended Assignment of Errors. Filed 
May 3,1926. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 
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43 Designation of Record. 

The petitioner hereby designates the following papers as 
the record of appeal in the above entitled case. 

1. The petition for a rule to show cause, filed on De¬ 
cember 8, 1925. 

2. The answer thereto of the respondent, the Columbia 
Casualty Co. 

3. The decree of court, with notation of appeal. 

4. Memorandum of appeal bond. 

5. Statement of evidence. 

6. Amended assignment of errors. 

7. This designation of record. 

LEON PRETZFELDER, 

Attorney for Petitioner. 

Service of copy of foregoing designation is hereby ac¬ 
knowledged this 3rd day of May, 1926. 

G. BOWDOIN CRAIGHILL, 
CHAS. B. PEBBS, 

Attorneys for Respondent. 

(Endorsement: Designation of Record. Filed May 3, 
1926. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

44 Supreme Court of the District of Columbia, Holding 

a Probate Court. 

District of Columbia, To wit: 

I, Theodore Cogswell, Deputy Register of Wills for the 
District of Columbia, Clerk of the Probate Court, Do 
Hereby Certify the foregoing pages, numbered from 1 to 
43, inclusive, to be true copies of the originals of certain 
papers on file in the office of the Register of Wills, Clerk of 
the Probate Court, in case No. 30,515 estate of Mertena Lee 
Poole, deceased, wherein Luther C. Poole, Ancillary Ad¬ 
ministrator d. b. n. is appellant, and John A. Garrett, 
former Ancillary Administrator, and the Columbia Cas¬ 
ualty Company, Surety, are appellees, the same constituting 
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a full, true and correct transcript of record of proceedings 
had in said cause according to the Designation of counsel 
tiled therein and made a part hereof. 

I Further Certify, That the Undertaking for appeal, in 
the penalty of One Hundred dollars, was duly filed by said 
appellant, and approved bv said Court on the 1st dav of 
April, A. D. 1926. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Court, this 28th day of 
May, A. D. 1926. 

[Seal Supreme Court of the District of Columbia, 

Probate Jurisdiction.] 

THEODORE COGSWELL, 

Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4481. Luther C. Poole, ancillary admr. d. b. n., appel¬ 
lant, vs. John A. Garrett et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jun. 1, 1926. Henry W. Hodges, 
clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Court of Appeals of the District of Columbia 

APRIL TERM, 1926. 

No. 4481 


No. —, Special Calendar. 


LUTHER C. POOLE, ANCILLARY ADMINISTRATOR 

D. B. N., APPELLANT, 

vs. 

JOHN A. GARRETT, FORMER ANCILLARY AD¬ 
MINISTRATOR, AND COLUMBIA CASUALTY COM¬ 
PANY, SURETY. 


FILED SEPTEMBER 4. 1926. 


In the Court of Appeals of the District of Columbia, April 

Term, 1926 

No. 4481 

No. —, Special Calendar. 

Luther C. Poole, Ancillary Administrator d. b. n., 

Appellant, 

vs. 

John A. Garrett, Former Ancillary Administrator, and 
the Columbia Casualty Company, Surety. 

Stipulation as to Addition to Record. 

It is hereby stipulated and agreed by and between counsel 
for appellant and appellee that after the final decree was 
entered in this cause on March 9, 1926, in the Supreme 
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Court of the District of Columbia, the following proceed¬ 
ings were had in the Circuit Court for Montgomery County, 
Maryland: 

On March 9, 1926, Anthony Boyd Poole, surviving hus¬ 
band, and Catherine L. Barker, sister, as sole next of kin 
of Mertena Lee Poole, deceased, filed a bill in equity Xo. 
4570, against The Fidelity and Deposit Company of Mary¬ 
land, a corporation, hereinafter described as the Fidelity 
Company, alleging that on April 10, 1923, the Orphans’ 
Court of Montgomery County appointed John A. Garrett 
administrator of the estate of Mertena Lee Poole, deceased, 
and he qualified by giving bond in the penalty of $5,000 00 
with defendant Fidelity Company as surety thereon; that 
“the funds received by the said John A. Garrett as ad¬ 
ministrator aforesaid amounted to approximately eight 
thousand dollars”; that on May 22, 1925, said Garrett 
resigned as said administrator “without having accounted 
for the money he received”, having converted same to his 
own use. The Bill thereupon prays that a trustee be ap¬ 
pointed to institute suit on said bond “to recover the value 
of the property which came into the hands of John A. 
Garrett administrator as aforesaid and which was lost, 
wasted or misapplied by him as aforesaid”. 

On April 19, 1926, said Fidelity Company filed an answer 
admitting the truth of the allegations of the bill and con¬ 
senting to the passage of a decree. 

On April 21, 1926, the Circuit Court of Montgomery 
County, Maryland, entered a decree reciting that John A. 
Garrett having “defaulted as such administrator”, “there 
is due by the defendant to the plaintiffs the sum of five 
thousand dollars” and appointed Albert M. Bouic trustee 
to sue defendant Fidelity Company on said bond and to 
collect and receipt for said sum. Said Bouic qualified as 
such trustee and on May 21, 1926, reported to the Court 
that he had made demand on defendant Fidelity Company 
and said sum of $5,000.00, and costs, had been paid to him 
by said Company on May 5th, 1926, on which date the Court 
entered an order releasing said Fidelity Company from 
further liability upon said bond. 

On May 21, 1926, Luther C. Poole, who had previously 
been appointed by the Orphans Court of Montgomery 
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County, Maryland, administrator d. b. n. of the estate of 
Mertena Lee Poole, filed a petition in said Equity Cause 
No. 4570, asking to be made a party plaintiff, and an order 
was thereupon entered making said Luther C. Poole a party 
plaintiff and assuming jurisdiction over the administration 
of the personal estate of said Mertena Lee Poole. 

Said Equity Cause was thereafter referred to the Auditor 
of said Court and the Auditor filed a report showing dis¬ 
tribution of said $5,000 00 to the plaintiffs, after payment 
of counsel fees, costs and expenses. On June 23, 1926, said 
Auditor’s report was finally confirmed by the Court. 

It is further stipulated and agreed that a certified copy 
of said proceeding in the Circuit Court of Montgomery 
County, Maryland, may be filed in the Court of Appeals 
of the District of Columbia, and that this stipulation may be 
printed as an addition to the Record in Case No. 4481 in 
said Court of Appeals. 

LEON PRETZFELDER, 

Attorney for Appellant. 

G. BOWDOIN CRAIGHILL, 
CIIAS. B. TEBBS, 

Attorney for Appellee Columbia Casualty Company. 

[Endorsed:] Court of Appeals of the District of 
Columbia, April Term, 1926. No. 4481. No. —, Special 
Calendar. Luther C. Poole, ancillary administrator d. b. n., 
appellant, vs. John A. Garrett, former ancillary adminis¬ 
trator, and the Columbia Casualty Company, surety. 
Stipulation as to addition to record. Court of Appeals, 
District of Columbia. Filed Sep. 4, 1926. Henry W. 
Hodges, clerk. 
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